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ON THE COVER: Television host Ralph Edwards arrives at the
newly-named City of Truth or Consequences, named after his
popular television show in the early 1960s. The city was incorporated under the name Hot Springs, New Mexico in 1916.
Photo Courtesy of the Truth or Consequences
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From the Risk Services Director

40 Years of Gratitude
Recently, I completed my 40th
year as a public servant. For
those of you that are not familiar
with my background, I spent the
first 14+ years of my professional
life as an appointed municipal
official. I worked for the City of
Hammond, Indiana, population
110,000 for about six and one
half years serving in a variety
of capacities. I was the Deputy
City Controller, City Controller,
Data Processing Coordinator and
the Federal Railroad Relocation
Project Coordinator.
In 1982, I relocated to Artesia,
New Mexico and first served as
the Finance Director and later
took the place of the retiring
Harold “Dutch” Naylor as the
City Clerk Treasurer. The Mayor
of Artesia at the time was Ernest
Thompson. The mayor was an
interesting man. Bill Fulginiti
and I have the mayor to thank for
our relocation to New Mexico.
You see, Ernest Thompson was
the President of the League when
the League hired Bill as the Executive Director in 1977 and was
instrumental in Bill’s selection.
In 1986, I applied for the
Clerk/Treasurer/Finance Director position with the City of
Roswell. The Mayor of Roswell
at the time was Bill Brainerd
and the City Manager was Ralph
Fresquez. The City Clerk that I
was to replace was Sarah Carter,
who had been the Clerk/Treasurer for many years.
Finally, in 1990 I was hired
by Bill Fulginiti to do what I
continue to do today. It’s been
nearly 26 years since I was hired

to be the League’s Risk Services
Director. It has been a ride.
Why have I talked so much
about myself? Well it’s a lead in
to expressing my gratitude to the
many people that have helped me
and encouraged me and in some
cases constructively criticized
me so that I would be a good
public servant.
It is because of people like the
secretary in the placement office
at Indiana University Northwest,
who knew that I was two weeks
from graduation and had no job
prospect, who told me about the
job with the City of Hammond.

“expressing my
gratitude to the
many people”
It is about George Sudicky,
the City Controller of Hammond.
I applied for the job of Deputy
City Controller and George took
a chance on me. No experience,
just graduating college, George
hired me because of a common
connection we had in our formative years. It turned out that,
like me, George had worked for
a man named Peter Solan, the
owner of Solan’s Greenhouse.
Pete Solan taught both of us our
work ethic and George knew that
if I worked for Mr. Solan I would
work hard.
It’s about Ed Raskosky, the
Mayor of Hammond, who took a
chance on a 24 year old kid and
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made me the City Controller at
that tender age. Mayor Raskosky
allowed me to have experiences
I never dreamed of growing up.
He allowed me to negotiate with
seven different unions regarding
wages and other working conditions. He trusted me to make
decisions that had wide ranging
consequences and impacts. He
allowed me to appear on his
weekly radio show to tout the
good things about Hammond.
It’s about Ernest Thompson,
Bill Brainerd, Ralph Fresquez
and Bill Fulginiti all of whom
took a chance on me.
Most of all it is about my parents, without whom I would not
be the person I am today. They
are both gone now and I regret
that I did not thank them enough
when they were alive for making
me the person that I am. I owe
them a debt of gratitude that I
will never be able to repay.
To each and every one of
these people and many, many
more I say thank you.
We all have people in our
lives that facilitate our success.
Many of you reading this have
done so for me. Perhaps we all
need to take some time to reflect
on the people that have influenced our lives and facilitated
our growth.
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Look What’s New
We are happy to present the
NMML App. Last year was
the first time we used an app
and it was for the conference.
Moving forward we now have
an app for all of our sched-

uled events.
You can find event details, programs, handouts and more. This new tool will enable you to
send information with push notifications. When
you download the app, you will need to register.
This information is only for our use and will not
be used by a third party vendor. Instructions on
how to download are on the next page
You will need to have a smart phone to download the app. So if you have been sitting on the
fence on upgrading, now is the time! You can
download the free app from your Play Store for
Android phones and the App Store for iphones.
Make sure to download the app now so you’re
ready for the 59th Annual Conference. Any
workshop handouts will be available on the app,
as well as exhibitor information, speaker bios
and program information and so much more.

4
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to download
and install

New Mexico Municipal
League MOBILE APP

ANDROID

APPLE
1. Click on the “App Store” and
click “Search”

1. Click on the “App Store”

2. Search for “New Mexico Municipal League”
2. Search for “New Mexico Municipal League”

New Mexico Municipal League

New Mexico Municipal League
1. New Mexico Municipal League
MeetApp AB

3. Click “INSTALL” or “GET”
New Mexico Municipal League
MeetApp AB

3. Click “INSTALL”
INSTALL

New Mexico Municipal League
MeetApp AB

Once install has completed, launch New Mexico Municipal League
• Fill in your information

and make sure “Allow
push notifications from
this event” is checked

NMML Would Like To

• Click “OK” when asked

if you’d like New Mexico
Municipal League to send
you Push Notifications

• For Android, click Accept
to allow New Mexico
Municipal League to
access your device
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Legal Lessons

What Is Your IPRA IQ?
Question 3. How can a person
make a request under the IPRA?

By: Randy Van Vleck, General Counsel

This is Part I of a two part article.

Question 1. What is “IPRA”?
Answer: IPRA is the Inspection
of Public Records Act, a New
Mexico state statute found at
NM Statutes Annotated, sections
14-2-1 through 14-2-12.
Question 2. What is a “public
record”?
Answer: Records are any documents, papers, letters, books,
maps, tapes, photographs,
recordings and other materials,
regardless of physical form or
characteristics, including electronic records such as e-mails
and text messages.
To be a “public record” a record must also be used, created,
received, maintained or held by
or on behalf of any public body
and must relate to the public
business.
6

In fact, a person, need not be a
“living and breathing” person at
all because the word “person”
also includes corporations, partnerships, firms, associations and
other entities.

Answer: A person may make
either a request to inspect records or a request for copies of
records. A person may make a
request under the IPRA either
orally or in writing. Written
request includes requests made
electronically, including e-mail
or facsimile requests. A written
request shall provide the name,
address and telephone number
of the person seeking access to
the records and shall identify the
records sought with reasonable
particularity. The time limitations in the IPRA only apply to
written requests.

Question 6. What is “protected
personal identifier information?”
Answer: “Protected personal
identifier information” includes
all but the last four digits of a
taxpayer identification number,
a financial account number, or
driver’s license number. “Protected personal identifier information” also includes all but the
year of a person’s birth and a
person’s Social Security number.
“Protected personal identifier
information” should be redacted (removed) from any public
record prior to inspection or
copying. Just because a record
contains “Protected personal
identifier information”, does not
make the entire record subject to
non-disclosure; the private parts
must be remove and the record
produced for inspection.

Question 4. What about records
that have not been approved or
adopted by the body such as
draft reports or documents?
Answer: There is no statute or
court rule that allows a public
body to deny inspection of a record simply because it is a draft.
See: Edenburn v. NM Department of Health 2013-NMCA-045
Question 5. Who has the right to
inspect public records?
Answer: Any person. A “person” does not have to be a citizen
or even a resident of the municipality to request inspection
of public records. In 1993, the
legislature broadened access to
public records by changing the
word “citizen” to “person.”

Question 7. Are any public records confidential and not subject to inspection?
Answer: Yes. Public records that
are confidential and not subject
to inspection include:
1. Records pertaining to physical or mental examinations and
medical treatment of persons
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Legal Lessons continued
confined to an institution,
although the Supreme Court
has expanded this exception
in include records kept by any
government agency that relate
to physical or mental illness or
medical treatment. See: State ex.
rel. Newsome v. Alarid 90 N.M.
790, 568 P.2d 1236 (1977).
2. Letters of reference concerning employment, licensing or
permits.
3. Letters or memoranda that are
matters of opinion in personnel
files.
4. Law enforcement records
that reveal confidential sources,
methods, information or individuals accused but not charged
with a crime.
5. Trade secrets, attorney-client
privileged information and longrange or strategic business plans
of public hospitals discussed in a
properly closed meeting.
6. Tactical response plans or
procedures prepared for or by a
municipality that could reveal
specific vulnerabilities, risk assessments or tactical emergency
security procedures that could be
used to facilitate the planning or
execution of a terrorist attack.
7. Information that is otherwise
provided by law to be confidential.
Question 8. When must records
be produced for inspection or
copying?

Answer: Records must be produced immediately or as soon as
is practicable under the circumstances, but not later than fifteen
days after receiving a written
request.
Question 9. What is this three
day requirement?
Answer: If the record is not produced within the first three days,
the custodian must explain to the
requestor, in writing, when the
records will be available for inspection or when the public body
will respond to the request.
Question 10. What is a custodian
of records?
Answer: The custodian is the
person or persons designated by
the public body to maintain, care
or keep the records of a public
body, even if the records are not
in custodian’s actual physical
custody and control.

requestor to inspect, the cost of
that printed document will be
borne by the municipality.
Question 12. How are copies of
records produced?
Answer: 1. A hard copy of the
record may be produced by the
custodian.
2. An electronic copy of a public
record in electronic format may
be produced if the public record
is available in electronic format
and an electronic copy is specifically requested. A custodian is
only required to provide the electronic record in the file format in
which it exists at the time of the
request.
3. An electronic record may be
e-mailed directly to the requestor.
Question 13. Can the custodian
charge a fee?

Question 11. How are records to
be produced for inspection?

Answer: It depends! (You know I
had to get that one in.)

Answer: 1. The actual paper or
microfiche record may be produced for inspection.

1. A custodian may not charge a
fee if the requestor simply wants
to inspect a record or if the requestor make their own copy of
the record.

2. The electronic record may
be viewed on a computer in the
custodian’s office.
3. The custodian may make a
printed copy of an electronic
record and permit inspection of
the electronic record. NOTE: if
the requestor simply wanted to
inspect a record and the custodian made a printed copy for the

2. A custodian shall not charge
fees in excess of one dollar
($1.00) per printed page for documents eleven inches by seventeen inches in size or smaller.
3. A custodian may charge the
actual costs associated with
downloading copies of public
Continued on page 14

Classifieds
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In The News

2016 Policy Committee Meeting

Pictured from Left to Right are Jack Jones, NMAC Sheriffs Affiliate, Steve Hebbe, Farmington Chief of Police, Dave Venable,
Cloudcroft Mayor & NMML President, Lee Alirez, T or C Chief of Police, Paul Butler, Springer Chief of Police

Did You Know?

History’s First Mayors

Source Kane, Joseph Nathan. Famous First Facts. Bronx, New
York: H.W. Wilson Company, 1997.

First City Mayor Elected by Popular Vote - Cornelius Van Wyck Lawrence in New York, New York on
April 8 - 10, 1834.
First Female Mayor - Susanna Medora Salter in
Argonia, Kansas on April 4, 1887.
First Female Mayor of a Major City - Patience
Sewell Latting in Oklahoma City, Oklahoma on April
13, 1971.
First Socialist Mayor of a Major City - Emil Seidel

in Milwaukee, Wisconsin in April 1910.
First African-American Mayor of a Major City Carl Burton Stokes in Cleveland, Ohio on November 7,
1967.
First Asian-American Mayor of a Major City - Norman Yoshio Mineta in San Jose, California in 1971.
First Mexican-American Mayor of a Major City Henry Gabriel Cisneros in San Antonio, Texas on April
4, 1981.
First Korean-American Mayor - Cindy Ryu in
Shoreline, Washington in January 2008.

Register Online for the
NMML’s 59th Annual Conference
August 31-September 2 in
Hobbs, New Mexico
Go to www.nmml.org
click on Events/Training and follow the
prompts
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Body Camera Reimbursement Program
The Board of Trustees of the New Mexico Self Insurers’ Fund is pleased to announce that the Fund
will institute a two year program to reimburse
member municipalities for the purchase of body
cameras for police officers. Rather than the Fund
dictating to its members what type of camera to
use, the Board of Trustees believes that members
should be given the choice of camera that they will
employ.
With recent events around the country and
particularly in New Mexico the Board recognizes
that employing body cameras can ensure that good
evidence is available in nearly all cases where
allegations of officer wrongdoing are lodged by a
complaining party. The Fund has seen evidence of
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this from departments that currently employ body
cameras and/or dash cams. The videos give the
Fund a quicker ability to assess the potential liability of an interaction with a complaining party and
can be used to cut off litigation where the video
reveals that the interaction was proper.
In order to qualify for the reimbursement the
Fund requires that your municipality follow its
procurement procedures, submit a copy of the
invoice for the cameras to the Fund and provide
the Fund with a copy of your policy regarding the
use of the cameras. Just a reminder, the Fund will
reimburse the cost of the cameras only and will not
reimburse for the cost of data storage.

9

Truth or Consequences

Courtesy of City of Truth or Consequences

Our Town

By J. Hopkins

Quick Facts
Incorporated as Hot Springs: 1916
Elevation: 4,245 ft.
Population (2011 Census): 6,451
County: Sierra County Seat
Natural Attraction: 10 Hot Springs

Upcoming Events
Monthly Art Hop - 2nd Saturday of
the month 6-9 p.m.
Elephant Butte Balloon Regatta August 27-28
C.A.S.T. For Kids Fishing
Tournament - September 10
Elephant Days - September 9-11
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For centuries, Native Americans found this a good place
to visit, coming and going but
not settling here because of the
swampy land and the river. A
little over a hundred years ago,
a town appeared here, offering
some of life’s pleasures—like
drinking, gambling and consorts—to workers building a
huge dam up the Rio Grande
River. The raw new pleasure
place was called Palomas Hot
Springs, and the town thrived
and prospered, then the first bit
of magic: approximately 19071909 a flood pushed the channel
of the Rio Grande further east
uncovering a plethora of natural
hot water springs that soothed
the weary, the sick and the
wounded.
When the dam job ended
the hot springs remained, and
the wide-open pleasure town
changed into a healing center
where people came to find relief

and comfort. Health seekers
thronged to the new village,
which named itself Hot Springs
and proceeded to grow like magic, Enterprising locals moved
buildings in, filled in the marshy
places and even contrived to
have the town become the county seat.
Hot Springs developed such
a reputation as a healing Mecca
that in the 1930s the state of New
Mexico built a children’s hospital
here, using heliotherapy—the
abundant sunshine—and hydrotherapy—the hot mineral
spring water—to treat ailing
youngsters. After the Second
World War, another kind of
magic appeared, as the advent of
television ushered in the electronic age. Hot Springs latched
onto that and voted to take TV
impresario Ralph Edwards up on
a unique offer: he would promote
any town that was willing to rename itself after Truth or ConseThe Municipal Reporter, August 2016

quences, his hit TV show.
Hot Springs became Truth
or Consequences in 1950 and
continued its unique career.
By the 1960s, it began to feel
the economic effective the new
interstate highway system, and
transformed into a retirement
community, offering sunshine,
healing waters and reasonable
prices to people leaving the
densely populated northern
states. It became a favorite
“snowbird” roost, and built a
reputation for recreation, adding
hunting, fishing and water sport
to its assets.
By the end of the century,
local visionaries were looking
upward to the next big thing: the
conquest of space. New Mexico
already had a rich space travel
heritage, and T or C (as it’s locally known) jumped on that launch
pad, welcoming Spaceport

America to Sierra
County and adding
the magic of space
travel to its bag of
tricks.
Movie makers,
artists and writers
began to frequent
T or C, attracted by
the brilliant sunshine, colorful history, and affordability. T or C became
one of the foremost
art towns of the
Southwest. After
100 years of growth
and innovation, it’s
still calling people
to be part of its
amazing story. So if
you hang around a
while...who knows
what’ll happen?
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Courtesy of City of Truth or Consequences

Courtesy of City of Truth or Consequences

Our Town continued
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Getting To Know You
What do you think is the primary role of municipal government?
I believe the primary role of municipal government is to serve and protect the health, safety, and
welfare of the municipality and its citizens, and
to do so with long-term planning, fiscal responsibility, and by enforcing the local laws and other
legislation over which they have authority.
This feature focuses on learning more about the
League Executive Committee, Board members and
other elected officials. This month is Board member Ann Mackie, MMC, Clerk of the Town of Silver
City and President of the New Mexico Clerks and
Finance Officers Association.
How do you view your role as the Town Clerk in
your community?
I believe my role as the Town Clerk in my
community is to keep a faithful record of the
Town Council’s meetings; maintain and protect the
Town’s vital records; administer the Town’s municipal elections each year; and support the Town
Council, Town Manager, and staff. I believe it is
important that my conduct, attitude, and temperament always reflect positively on the Town of
Silver City. As the Town Clerk it is important that
I perform my duties with accuracy, integrity, and
neutrality, and in accordance with state statutes,
Town ordinances, and a Code of Ethics that is integral to a Clerk’s responsibilities.
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What do you think is the primary role of the
New Mexico Municipal League in municipal
government?
I believe the primary role of the New Mexico
Municipal League in municipal government is
to advocate and work with legislators to develop
legislation that will secure, maintain and improve
the operations of municipalities for the health,
safety, and welfare of their citizens. Also, I believe it is the League’s role to provide support and
expert advice to the governing body members and
staff members of municipalities through trainings,
meetings, networking opportunities, and publications so they can better perform their duties, and
to be prepared for upcoming legislation that could
have an impact on their municipality.
What is your favorite “after work” pastime?
My favorite “after work” pastime is relaxing
and enjoying conversations with my husband and
visiting with our out-of-state family and grandchildren on Facetime or Skype.
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Busniess Partner Highlight

How Energy Efficient are
Your Municipal Facilities?
by Shannon Jackson, PNM

PNM is often asked why government buildings
should improve energy efficiency. Doing so cuts
operating costs, allows energy savings to be allocated elsewhere, reduces maintenance expenses,
distinguishes your municipality as energy and environmentally conscientious, and you can qualify
for rebates from PNM when you do it.
Using PNM programs, residential and business
customers have earned
more than $53 million in
rebates and saved almost 1.9 billion kilowatt
hours (kWh) since 2007,
enough energy to serve
approximately 274,000
homes for a year. Energy and money are not the
only things being saved
though. PNM Energy
Efficiency Programs
have saved an estimated 1.2M metric tons of carbon dioxide and 685
million gallons of water. In 2015 alone, the energy efficiency programs generated approximately
79 gigawatt hours (GWh) of energy savings for
customers, enough to power approximately 11,011
homes for a year.
Municipalities often find themselves with a
confusing array of choices when trying to identify
projects to make their buildings more efficient.
Many have found that using the services available
through PNM Business Energy Efficiency Programs is the simplest and least costly path to implementing efficiency measures in their buildings.
The City of Albuquerque has been an active
participant in PNM programs, receiving nearly
half a million dollars in PNM rebates for projects
that have saved another $600,000 and almost 1
million kilowatt hours of electricity.
For example, through PNM Energy Efficiency
The Municipal Reporter, August 2016

Programs, the City of Albuquerque upgraded their
lighting in their easy complex lobby of their newly
renovated Convention Center. They received
$56,476 in rebates, which helped offset costs of
the lighting system upgrade project. They saw an
annual energy savings of 941,267 kWh, an annual
utility cost savings of $94,438, an annual water
savings of 108,590 gallons, and an annual CO2
savings of 664 metric tons.
“The new lighting
has been a remarkable
enhancement to our
facility, improving our
efficiency and the functionality of our meeting
spaces,” said Jose Garcia, General Manager,
Convention Center. “It
has become a selling
point for our center and
we have seen an increase
in the use of the facility
in recent months.”
The City of Santa Fe Buckman Direct Diversion
Project also implemented energy efficiency measures which included the installation of variable
frequency drivers, air conditioning systems, and
lighting. They received $92,871 in PNM rebates,
saw an annual energy savings of 1,510,733 kWh
(approximately $79,228.05) and will see a lifetime kWh savings of 24,636,484 (approximately
$1,292,022.22).
PNM incentives are available for a wide range
of energy efficiency projects, large or small. It is
important that you contact PNM before moving
forward with an efficiency project in order to be
eligible to receive incentives.
If you are interested in identifying and pursuing energy efficiency measures for your municipal
buildings, please visit PNM.com/bizrebates or call
877-607-0741.
13

Legal Lessons continued
Continued from page 7

records to a computer disk or
storage device, including the
actual cost of the computer disk
or storage device if supplied by
the municipality.
4. A custodian may charge the
actual costs associated with
transmitting copies of public
records by mail, electronic mail
or facsimile.
5. A custodian may not not
charge a fee for the cost of
determining whether any public
record is subject to disclosure.
Question 14. What if the request
is very broad or is for a very
large number of documents?
Answer: If the custodian determines that a request is excessively broad or burdensome,
additional time will be given to
fulfill the request. The custodian
shall provide written notification
to the requester within fifteen
days of receipt of the request that
additional time will be needed to
respond to the written request.
The custodian should indicate
how much additional time is

14

required to fulfill the request
because the requester may deem
the request denied and may pursue the remedies available pursuant to the IPRA if the custodian
does not permit the records to be
inspected in a reasonable period
of time.

fails to give an explanation for a
denial or otherwise fails to communicate with the requestor, the
municipality is subject to damages of up to $100 per day from the
first day of noncompliance.

Question 15. What if the custodian needs to deny access to a
public record?
Answer: The custodian shall
provide the requester with a
written explanation of the denial.
The written denial shall describe
the records sought, set forth the
names and titles or positions of
each person responsible for the
denial and deliver or mail the
response to the person requesting
the records within fifteen days
after the request for inspection
was received.
Question 16. What happens if
the municipality does not comply
with the IPRA?
Answer: Once again, it depends.
If the custodian ignores the
requestor or fails to respond to
requests in a timely manner, or

If the custodian denies a request
that is later determined to be in
error, then the municipality is
subject to any actual damages
that accrued to the requestor as
a result of the erroneous denial. See: Faber v. King, 2015NMSC-015, rev’g 2013-NMCA080, 306 P.3d 519
Question 17. Who can enforce
the IPRA?
Answer: The attorney general or
the district attorney in the county
of jurisdiction. A person whose
written request has been denied
may also enforce the IPRA.
Damages, costs and reasonable
attorneys’ fees may be awarded
to any person whose written
request has been denied and is
successful in a court action to
enforce the provisions of the
IPRA.
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Economic Development

Makerspaces Nurture Business Development
by Offering Workspace, Tools
By Finance New Mexico

Uncertainty about the commercial viability of
an innovation or idea — in addition to the cost of
renting or buying the machinery needed to build
a working prototype — has stifled many an entrepreneurial impulse. But the makerspace movement
that’s gaining a foothold in several New Mexico
communities is trying to change that.
Makerspaces offer access to expensive equipment and expert mentoring that innovators need to
turn a concept into something tangible. Their advocates see them as cauldrons of entrepreneurism
and economic development — as early-stage business incubators.
Nurturing creativity
New Mexico is home to half a dozen makerspaces, many of them only a few years old.
Los Alamos Makers (http://www.losalamosmakers.org/) calls itself “a scientific playground
for all ages,” and its members can use all sorts of
industrial, mechanical, laboratory and electronic
equipment that the organization has procured in its
two years of existence.
Lots of people have ideas, said founder Prisca
Tiasse, a former biologist at Los Alamos National
Laboratory, but they lack the means to invest in
something that might not go anywhere. “That is a
major hurdle for entrepreneurism.”
Donations from business and community sponsors and government grants have helped the Los
Alamos makerspace obtain most of its tools and
machinery, Tiasse said. And she’s been able to buy
surplus equipment from the Lab at auction for a
fraction of its original price.
The organization encourages community members to participate as mentors and teachers, and
those who do so enjoy free use of the space. Others
can join for a year, a month, a week or a day.
FUSE (http://fusemakerspace.org/), located
on the Central New Mexico Community College
campus, is one of two makerspaces in Albuquerque (the other is QueLab). Intel and the college
are prime sponsors of FUSE, donating equipment,
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software and maintenance services, according to
Aidan Shaffer, who’s contributing to the project as
an AmeriCorps participant.
Paying members of FUSE receive training in
the sophisticated industrial, fabrication and manufacturing equipment housed in the space, including
3-D printers and machines used in milling, metalwork, vinyl cutting, electronic fabrication, welding
and woodworking.
While it opened formally in April, the makerspace has been in the works for a few years, said
Shaffer. “We help people bring ideas to market.
We help with rapid prototyping” so inventors and
innovators can develop a proof of concept to attract
investment.
Profitable collaboration
Makerspaces frequently are housed in vacant or
repurposed buildings, a form of resource recycling
that reduces project costs.
Economic development advocates see great
potential in this trend, especially as it spreads to
smaller communities like Taos (www.thetoolboxtaos.org) and Las Vegas (http://parachutefactory.
org/). Giving entrepreneurs and creatives access
to the tools they need to develop business concepts
could reverse rural population losses and strengthen the tax base in smaller towns.
“It would be fabulous for New Mexico if we got
some more of these” makerspaces, Tiasse said.
To that end, The League is sponsoring a workshop on “Repurposing Community Assets for
Economic Development” at its annual conference
Aug. 31-Sept. 2. Participants will hear how the
City of Santa Fe partially funded the makerspace
at Meow Wolf (https://makesantafe.org) and learn
what the city hopes to achieve through the collaboration. Other workshop panelists include a proponent of converting unused spaces into commercial
kitchens and an entrepreneur whose business got
its start at a commercial kitchen.
Finance New Mexico is a public service project that partners
with the New Mexico Municipal League on the Grow It!
economic development program.
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Unintended Consequences:

Fraud Against Taxpayers Law Works
Against Economic Development
By Randy S. Bartell,
shareholder, Montgomery
& Andrews Law Firm

Well-intentioned
laws are known to
backfire and cause
more harm than
healing. And when
good laws go bad, the taxpayer can suffer.
The New Mexico Fraud Against Taxpayers Act
(FATA) is an example of such legislation. Passed in
2011 to address the theft of state and local taxpayer
dollars through fraudulent activity, the law contains provisions that protect people from retaliation
for reporting such crimes.
The irony is that taxpayers whose interests are
protected by FATA may be liable for punitive damages awarded to a public employee who reported,

testified about or furthered a Fraud Against Taxpayers action.
Language of the law
Under the provisions of FATA, any public
employer that retaliates against an employee for
reporting suspected fraud is liable for “all relief
necessary to make the employee whole,” including
“two times the amount of back pay with interest on
the back pay, compensation for any special damage
sustained as a result of the violation and, if appropriate, punitive damages.”
“Employer” is specifically defined under FATA
as “the state and any of its agencies, institutions
or political subdivisions.” That means a public
employee who proves a FATA violation and suffers retaliatory action by the public employer can
obtain compensatory and punitive damages from
the same public agency victimized by the fraud.

Municipal Officials
Leadership Institute
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All programs will be at the La Posada de Santa Fe Resort
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Economic Development continued
This conflicts with the New Mexico Tort Claims
Act, which prohibits punitive damages claims
against the state and its political subdivisions for
personal injury claims, including claims for something as serious as wrongful death. FATA is the
only state statute permitting punitive damages to
be awarded against the state or local governments.
Adding to injury
In BMW of North America, Inc. v. Gore, 517
U.S. 559 (1996), the United States Supreme Court
ruled that a court could award punitive damages of
up to 10 times the compensatory damages against
a defendant without automatically triggering questions about due process violations.
Because of this, the punitive damages provision of FATA could injure the taxpaying public far
more than the reported fraudulent activity did. For
example, a public employer earlier this year settled
a case involving a retaliation claim under FATA
(and related claims under the Whistleblower Protection Act) for $2 million because the potential
exposure to punitive damages and attorney’s fees
was too great to let the case proceed to trial. This
was the same agency allegedly victimized by the
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fraudulent scheme.
While the employee, if actually punished for
reporting fraud, may be due some compensation
for lost wages, a large punitive damages award
magnifies injury to the state and the agency that
was harmed.
Impeding economic development
The potential under this law for an employment
claimant to obtain a large jury verdict prompted
the 2015 Hiscox Guide to Employee Lawsuits
to list New Mexico as the state with the highest
employee lawsuit risk in the nation. While U.S.
companies on average had an 11.75 percent chance
of facing an employment discrimination charge in
2014, employers in New Mexico “are 66 percent
more likely to receive a charge than the average.”    
If the New Mexico Legislature is intent on
growing the state by creating a favorable business
climate, it should modify the punitive damages
provision of FATA to eliminate these unintended
consequences. At a minimum, lawmakers should
limit damage awards under FATA to the maximum
amounts permitted under the Tort Claims Act.  
Finance New Mexico assists individuals and
businesses with obtaining skills and funding resources for their business or idea. To learn more,
go to www.FinanceNewMexico.org.
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WE’VE CHANGED THE NAME OF OUR ANNUAL CONFERENCE!

NLC’s City Summit (formerly Congress of Cities) is coming to Pittsburgh, Pennsylvania, November 16-19, 2016. See how
this once-industrial town has transformed into a beautiful and vibrant city. Its architecture, food, artists, museums, and
universities are attracting young professionals and creating a place where people love to live. Don’t miss the opportunity
to experience the new Pittsburgh by attending the new NLC City Summit.
Register before 7/15 for the early bird rate:
citysummit.nlc.org

