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Ethics Roundup: Recent
Cases & Rule Changes
Recent regulatory issues worth keeping your eye on
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ARTIFICIAL
INTELLIGENCE
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Machine Learning – Deep Learning
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• Streaming Music
For example

• vs
• Self-Driving Car
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AI :
USES IN THE
PRACTICE
OF LAW

DUE
DILIGENCE –
CONTRACTS;
M&A;
DISCOVERY

RESEARCH

PREDICTIONS
AND
ANALYTICS

DOCUMENT
PREPARATION
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DOES IT
WORK?
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IS THIS THE
END OF THE
PARALEGAL
AND THE
ASSOCIATE?
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COMPETENCE
DILIGENCE
THE RULES IT
IMPLICATES

COMMUNICATION
CONFIDENTIALITY
REASONABLE FEES
UPL?
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SO WHATEVER
HAPPENED
TO THE ADVERTISING
RULES?
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EARLY RULES – 1908 ABA
CANONS OF PROFESSIONAL
ETHICS
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ESSENTIALLY
NO
ADVERTISING
and
NO
SOLICITATION
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1969 – ABA
MODEL CODE
OF
PROFESSIONAL
RESPONSIBILITY

Allowed some limited
“advertising” or marketing,
but still generally prohibited
most forms.
The “laundry list”
exceptions.
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WHY THE PROHIBITION?
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Bates v. State
Bar of Arizona
433 U.S. 350
(1977)
Only whether the State Can
PREVENT TRUTHFUL
ADVERTISING IN A
NEWSPAPER CONCERNING
THE AVAILABILITY AND
TERMS OF LEGAL SERVICES
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A New Era - Legal Advertising Committees

•SUBMIT CONTENT FOR REVIEW
AND APPROVAL
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THE MORE “MODERN ERA” OF ADVETISING
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And in 2020 . . .
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ARE MORE
CHANGES
COMING?
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THE APRL SURVEY
• WHO MAKES THE MOST COMPLAINTS ABOUT
LAWYER ADVERTISEMENTS?
• OTHER LAWYERS

• WHAT DO MOST REGULATORS ENFORCE?
• Lies
• Direct, in-person solicitation
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BTW

There are only three ABA Model Rules –
the remaining rules have all been
collapsed into commentary or 7.2 – In New
Mexico Rules 16-704 and 705 are
proposed to be withdrawn by the RPC
Committee
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NM Proposed Changes
• The elimination of Rules 16-704 and 705 resulted in parts of
those rules and their commentary being incorporated into
the revised Rules 16-701, 702 and 703.
• Provisions on false and misleading communications were
combined into 16-701 and its commentary.

• Specific provisions on advertising were consolidated into
16-702 including requirements for a certified specialist.
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16-703
• Now defines solicitation as “a communication initiated by or
on behalf of a lawyer or law firm that is directed to a specific
person the lawyer knows or reasonably should know needs
legal services in a particular matter and that offers to
provide, or reasonably can be understood as offering to
provide, legal services for that matter.”
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16-703 also states in commentary
• “Live person-to-person contact” means in-person, face-toface, live telephone and other real-time visual or auditory
person-to-person communications where the person is
subject to a direct personal encounter without time for
reflect. Such person-to-person contact does not include
chat rooms, text messages or other written communications
that recipients may easily disregard.
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EMERGING ISSUES

• SOCIAL MEDIA CHALLENGES (MAYBE STOP YELPING
ABOUT IT)
• SOCIAL MEDIA CHALLENGES – TEXTING FOR BUSINESS
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16-804(G) – IT IS PROFESSIONAL
MISCONDUCT FOR A LAWYER TO . . .
engage in conduct that the lawyer knows or reasonably should
know is harassment or discrimination on the basis of race, sex,
religion, national origin, ethnicity, disability, age, sexual orientation,
gender identity, or marital status in conduct related to the practice of
law. This paragraph does not limit the ability of a lawyer to accept,
decline, or withdraw from a representation in accordance with Rule
16-116 NMRA. This paragraph does not preclude legitimate advice
or advocacy consistent with these rules.
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COMMITTEE COMMENTARY [3]
• Discrimination and harassment by lawyers in violation of Paragraph G
undermine confidence in the legal profession and the legal system.
Such discrimination includes harmful verbal or physical conduct that
manifests bias or prejudice towards others. Harassment includes sexual
harassment and derogatory or demeaning verbal or physical conduct.
Sexual harassment includes unwelcome sexual advances, requests for
sexual favors, and other unwelcome verbal or physical conduct of a
sexual nature. The substantive law of antidiscrimination and antiharassment statutes and case law may guide application of Paragraph
G.
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COMMITTEE COMMENTARY [4]
• Conduct related to the practice of law includes representing
clients; interacting with witnesses, coworkers, court personnel,
lawyers, and others while engaged in the practice of law;
operating or managing a law firm or law practice; and participating
in bar association, business, or social activities in connection with
the practice of law. Lawyers may engage in conduct undertaken to
promote diversity and inclusion without violating this rule by, for
example, implementing initiatives aimed at recruiting, hiring,
retaining, and advancing diverse employees or sponsoring diverse
law student organizations
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Formal Reprimands
• Two were notable in that they discussed the importance of
abiding by Letters of Protection to medical providers as well as a
litigation funding company.
• “We acknowledge the difference between a medical provider
and a litigation-funding company that charges exorbitant interest
rates, but a lawyer’s promise to one is no different than a lawyer’s
promise to the other. A lawyer should not make a promise that
he or she does not intend to honor.”
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